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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

                          ADDL. CJM, TEZPUR 

                          G.R. Case No: 3050/13 

                          u/s 420/406/506/294 

                                   State  of Assam 

                                                 v. 

                Smti Nandan Kakati….……Accused 

Ld. Advocates: For Prosecution……… Md. M. Hussain 

                      For Defence…… Rose Bharali. 

Evidence Recorded on: 18.04.16, 21.07.16, 27. 09.16 

Argument heard on: 27.12.16 

Judgment delivered on: 16.02.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 02.07.13, an agreement was 

executed between informant, Deepali Rani Sheal, and the accused, Sri 

Nandan Kakati, in relation to sell and purchase of a plot of land. In this 

regard a sum of Rs. 2,00,000/- (two lakh) was given by the informant  

to the accused as advance agreement amount. After the execution of 

the agreement, when the informant made necessary inquiries, she 

found that the concerned plot of land was not registered in the name of 

accused, rather it was registered in the name of some other person. 

Thus, the accused had cheated the informant by showing her a plot of 

land which was not in his name and received of Rs. 2,00,000/- (two 

lakh) from her. The accused had assured the informant that he would 

return the money to her. However, even repeated assurance, he did 

not return the money to the informant. Accused had also threatened 

the informant of dire consequences, if she demands her money from 
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him and uttered obscene words to her annoyance. On 10.09.13, the 

accused gave the informant the cheque of Rs. 1 lakh, but the cheque 

was dishonoured due to insufficient fund in the account of the accused. 

Hence the case. 

2. The informant, Smti Deepali Rani Shill, filed a complaint petition in the 

court on 26.11.13. The complaint petition has been forwarded to O/C, 

Tezpur for registration of the case and investigation and submission of 

final form. Accordingly, Tezpur PS case no. 1503/13, u/s 

420/406/506/294 of IPC has been registered. After investigation, 

charge sheet has been filed against the accused, Sri Nandan Kakati u/s 

420/406/506/294 of IPC. Charge u/s 420/406/506/294 of IPC is framed 

against the accused, which on being read out and explained to him, to 

which he pleaded not guilty and claimed to be tried.          

3. The prosecution has examined four (4) witnesses including I/O. The 

accused was examined u/s 313 of CrPC, where he has denied the 

commission of any offence.  Heard the arguments from both sides.  

4.  POINTS FOR DETERMINATION: 

a.  Whether the accused had cheated the informant and thereby 

dishonestly induced her to deliver him a sum of Rs. 2 lakh towards of 

purchase a plot of land, which was not in his name?  

b. Whether the accused had uttered obscene words to the annoyance of 

the informant, when she had told him (accused) to return her agreement 

money on 24.11.13?       

C.  Whether the accused had threatened the informant and her husband of 

dire consequences and kill them if they ever ask for agreement money 

again, on 24.11.13?   
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DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Smti Deepali Rani Sheal, who is the informant of this case has 

stated in her examination-in-chief that she recognizes the accused, Sri 

Nandan Kakati. She has stated that the accused had entered into an 

agreement with her to sell his plot of land for Rs. 2 lakh on 02.07.12. 

She has stated that he would sell the land for Rs. 3,25,000/- ( three 

lakh twenty five thousand) to her and out of that amount she had given 

of Rs. 2 lakh as advance agreement money. She has stated that when 

she had come to the land where it is located to measure the land, she 

saw that some other people were working on that plot of land. When 

she raised objection before the accused about that then the accused 

told her that he had made mistake and he could not hand over the 

possession of the land to her and that he would return the money, 

which she had given to him. Thereafter, she used to visit the house of 

the accused to get back her money from him. The accused used to 

assure her to return the money on various dates, but he did not return 

the amount of Rs. 2 lakh to her. On the other hand, the accused had 

threatened her. She has stated that she visited the house of the 

accused about twenty (20) times. On the last date of her visit, when 

she told the accused that she would not leave the house of the accused 

without taking back her money, then the accused had given her two (2) 

cheques amounting to Rs. 1,50,000/- (one lakh fifty thousand) and 

50,000/- (fifty thousand) respectively. In total he had given 2 lakhs in 

cheques, but when she presented the cheques in her bank, the bank 

informed her that there is no fund in the account of the accused, to 

honour the cheques. When she had informed the fact of dishonour of 

the cheques to the accused, he had threatened her and dared her to do 

whatever she likes to do and she could lodge a case if she desires. 

Thereafter, she had instituted the case through the court. Ext. 1 is the 

ejahar and Ext. 1(1) to Ext. 1(3) is her signature.  
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6. She has stated that after lodging of the case, police had summoned to 

the accused. In the police station accused had assured her that he 

would return the amount to her and entered into an agreement with 

her and gave her a cheque of Rs. 20,000/- (twenty thousand). She has 

stated that she had received the amount of Rs. 20,000/- (twenty 

thousand). Accused had told that he would pay the balance amount 

within the month of December and the accused had kept the vehicle 

belonging to his wife in the police station as security. The O.C. had told 

her that the money would be given to her even by selling the vehicle. 

She has stated that she had lodged the case in order to get back her 

money.                  

7. In her cross-examination, she has stated that a civil case is pending in 

Tezpur court over this incident. She has stated that her ejahar is 

written by one Mohori (petition writer) as narrated by her. After 

understanding what has been written in the ejahar, she had put her 

signature on it. In her ejahar, it is written that the agreement was 

entered into in the year 2013. She has stated that the Mohori (petition 

writer) had mentioned the year 2013 by mistake. When the accused 

had entered into an agreement with her in relation to selling of land, he 

had shown her one document. In that document, Patta number and the 

Pattadars names were written. Accused had also shown her the land. 

She has stated that the original copy of their agreement is not available 

in the Case Record. But, she had given the original agreement. She has 

stated that as the cheques of Rs. 2 lakh were dishonoured. She had 

lodged this case. She has stated that she has not received the money. 

She has not instituted any case under Negotiable Instrument Act, in 

relation to dishonour of the cheques. She has stated that she does not 

know about it.  

8. She denied the suggestion that the accused had owed no money to her 

and hence, she did not file any case under Negotiable Instrument Act. 

She denied the suggestion that the accused did not enter into any 

agreement with her relating to selling of land and she had not given 
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any advance agreement money. The police had inquired her about the 

case.  She denied that she had stated before the I/O that she had 

received the Maruti car belonging to the wife of the accused.  She 

denied the suggestion that she was not entitled to any money from the 

accused and that she had forcibly took away the vehicle by lodging a 

false case.  She denied the suggestion that she had lodged the case in 

order to harass the accused.  

9. PW2. Jugal Sheal, has stated in his examination in chief that the 

informant is his wife and he recognizes the accused. She has stated 

that the accused had entered into an agreement with his wife that he 

would sell a plot of land to his wife for Rs. 3,25,000/- (three lakh 

twenty five thousand). Thereafter, the accused had received from them 

a sum of Rs. 2 lakh as advance agreement amount. However, the 

accused did not hand over the land to them. When they had gone to 

see the land, they saw that somebody else was filling up the land. 

When they inquired the matter with the accused, he said that he would 

give them the land and if he could not give the land, he would return 

their money. In that manner, the accused had given them various dates 

for returning the amount. They used to visit the house of the accused 

several dates, but the accused did not give them the money. 

Thereafter, the accused had given them cheque, but the cheque was 

dishonoured due to insufficient fund in the account of the accused. 

Thereafter, his wife filed a case in the court through advocate. He has 

also stated that when the police had called both sides to the police 

station, the accused had made an agreement that he would return the 

amount within ten (10) days. Thereafter, accused had given them a 

cheque of Rs. 20,000/- (twenty thousand). But, thereafter, the accused 

did not give the balance amount even after lapse of one year. Hence, 

the case was filed against him. He has also stated that when they 

demanded the money from him, the accused had threatened them that 

he would kill them.              
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10. In his cross-examination, he has stated that a civil case has been 

instituted against the accused in relation to this incident. He stated that 

the accused had made an agreement with his wife regarding the land. 

At the time of making agreement, the accused had shown them the 

land. He has stated that at the time of making the agreement, the 

accused had shown them documents of the land. Later on, he has 

stated that the accused shown them one (1) document relating to Patta 

Number and the Dag Number. He denied that he did not state before 

the I/O that when they had gone to see the land, they saw some other 

people were filling up the plot of land.  He denied that he did not state 

before the police or I/O that the accused had told that he would give 

the plot of land, if he could not do so then he would return the money 

to them.  He denied that he did not state before police that the accused 

made an agreement in the police station that within ten (10) days the 

accused would return the money to them.  He stated that the case was 

lodged because the cheques were bounced and they did not receive 

their amount. He has stated that no case has been lodged against the 

accused relating to dishonour of the cheques. He denied the suggestion 

that the accused is not liable to return any amount of money to them 

and that is why they did not lodge any case under Negotiable 

Instrument Act. He stated that he has not seen original agreement 

relating to the land in the Case Record. He denied the suggestion that 

the accused had not entered into an agreement with them.  He denied 

the suggestion that the accused had not committed cheating against 

them.  He denied the suggestion that a false case has been lodged 

against the accused by them because they have previous enmity 

against the accused.  

11.  PW3, Subal Sheal has stated in his examination in chief that he knows 

the accused as well as the informant. The incident took place on 

02.07.12, at about 12 noon. He has stated that the informant is his 

sister in law. He has stated that the informant had given the accused of 

Rs. 2 lakh to purchase a plot of land from him. Informant had prepared 
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a document relating to required permission for the purchase of land. 

She had asked for the revenue receipt and copy of Jamabandi from the 

accused, but the accused did not give her those documents. Many days 

had passed, thereafter, the accused had given her the revenue receipt 

but the Jamabandi copy has not given to her. He then saw some other 

people were filing up the plot of land. He had informed the matter to 

the informant. He had accompanied with the informant to the house of 

the accused. The accused had told them that he cannot give them the 

land rather he would try to give some other land, otherwise he would 

return them the money. Even after repeated assurance from him, the 

accused gave three (3) cheques, one cheque of Rs. 1 lakh, another 

cheque of Rs. 50,000/- (fifty thousand) and another of Rs. 50,000/- 

(fifty thousand). Out of those three (3) cheques, two (2) cheques were 

dishonoured. Third  cheque was not presented in the bank because the 

date was not written in that. Fact of dishonour of cheques was 

informed to the accused. The accused had dared to take the help of 

law. Thereafter, the case was lodged in the police station. Police had 

summoned both the sides to the Kacharigaon police outpost. O/C of the 

police station had kept the vehicle belonging to the wife of the accused 

in the police station for about ten (10) days. The accused had given 

them cheque of Rs. 20,000/- (twenty thousand). The amount of Rs. 

20,000/- (twenty thousand) had received by them (in the police 

station). An agreement was entered into the police station on the terms 

that the accused would return Rs. 1,80,000/- (one lakh eighty 

thousand) within ten (10) days and would take away the vehicle 

belonging to his wife. He has stated that after some days, when he 

found that neither the vehicle was found in the police station nor the 

accused had returned the amount to them.  

12.  In his cross examination, he has stated that the informant had lodged 

two (2) case against the accused in relation to the incident. He has 

stated that he had come to the court today to depose before the court 

in relation to the case, which was lodged in the police station. He 



8 
 

denied the suggestion that no FIR was lodged in the police station. He 

stated that police did not inquire about the incident. Later on, police 

had inquired him about the incident. He denied that he did not state 

before police that the incident took place on 02.07.12 at about 12 

noon.  He denied that he stated before the police that the informant 

had prepared documents for the permission for taking the possession of 

the land.   Accused has given revenue receipt but did not give her 

Jamabandi copy. He has admitted that he had not stated before the 

police that when he saw some other people filling up the plot of land, 

he had informed the informant and thereafter, he and the informant 

went to the house of the accused to inquire the matter from him. He 

denied that he did not state before the police that the accused assured 

them that he would give other plot of land, otherwise he would return 

money to them.He denied that he did not state before the police that 

accused did not return the money even after repeated assurance; he 

had given three (3) cheques. Out of three (3) cheques, two (2) cheques 

were dishonoured due to insufficient fund in the account of the 

accused. He has stated that police had inquired from his sister in law. 

13. He has admitted that he did not state before the police regarding the 

agreement made in the police station that the accused would return of 

Rs. 1,80,000/- (one lakh eighty thousand) to them. He has stated that 

when the cheques were dishonoured, his sister in law lodged this case. 

He has also stated that he was a witness when the agreement was 

entered into and he had put his signature on it. Later on, he stated that 

when the agreement was entered into, he was not present rather he 

was sitting outside the police station. He denied the suggestion that the 

informant had not entered into any kind of agreement of Rs. 2 lakh. He 

denied the suggestion that no incident was taken place on 02.07.12.He 

denied the suggestion that the accused had not entered into any kind 

agreement with the informant. He denied the suggestion that he has 

deposed falsely in favour of the informant. He denied the suggestion 

that the informant had lodged a false case due to previous enmity.  
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14.  PW4, Sri Pankaj Mahanta (I/O), in his examination in chief has stated 

that in the year 2013, he was working as I/C in the Kachari Gaon police 

outpost. At that time, Sri Mukul Kakati was the O/C of Tezpur police 

station. The O/C had entrusted him to the duty to carry out the 

preliminary investigation in the case, after receiving Ext.1, the ejahar, 

Ext.1(4) is the endorsement of the O/C and Ext. 1(5) is the signature of 

Sri Mukul Kakati, he recognizes.  

15.  He has stated that the informant and the accused had appeared in the 

police outpost to hand over him an agreement. As per the agreement, 

accused had received money from the informant and that the accused 

had repaid amount of Rs. 20,000/- (twenty thousand) and the rest 

amount would be paid by him. He has stated that the said agreement is 

in the case diary. He has stated that after receiving amount of Rs. 

20,000/- by the informant; she has stated that she would not take legal 

action. He has also stated that he had recorded statement of three (3) 

witnesses, namely, Sri Subal Shill, Sri Jugal Shill and Harkanta Kakati. 

He has also recorded the statement of Smti Deepali Rani Shill. 

Thereafter, he was transferred to other place. He had submitted the 

Case Diary. S.I. had conducted the remaining part of the investigation 

after receiving the Case Diary from him. Keshab Baruah arrested the 

accused and release him on bail. Ext. 2 is the bail bond and Ext. 2(1) is 

the signature of Keshab Baruah, which he recognizes.  

16.  Charge sheet was filed u/s 420/406/506/294 of IPC. Ext.3 is the 

charge sheet and Ext. 3(1) is signature of the O/C, which he 

recognizes.  

17.  In his cross examination, he has stated that he had not seized the 

agreement in relation to the case. He had received the ejehar on 

27.11.13. In the ejahar, it is written that the date of incident was 

02.07.13. He had examined the informant in the police outpost. He has 

stated that PW2, Sri Jugal Shill did not state before him that he saw 

that some other people filling up the land.  
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18.  He has also stated that PW2, Jugal Shill did not state before him that 

the accused had told them that if he could not give them the land, he 

would give them the money.  

19.  He has also stated that PW2 had stated before him that the accused 

would return the amount within 10.12.13, but it was not stated that the 

accused would return the amount within ten (10) to twelve (12) days. 

He has stated that PW1, Smti Deepali Rani Shill had stated before him 

that she used to come from Guwahati to Tezpur to get back her 

agreement amount. She did not state before him that the accused did 

not return her the money. However, he has stated that PW1 has stated 

before him she had demanded the money from the accused several 

times, but she did not receive the amount. He has stated that PW1, has 

stated before him that the accused had given her cheque of Rs. 1 lakh 

and that she had come from Guwahati several times to get back the 

money. He has stated that PW1 did not state before him that the 

accused had given her cheque of Rs. 2 lakh and that she had come 

from Guwahati 20 times.  

20.  He has stated that PW3, Sri Subal Shill, did not state before him that 

the incident had taken place in the day time at about 12 at noon. He 

has stated that PW3 did not state before him that the accused had told 

them to give another piece of land; otherwise he would return the 

money. He has stated that he did not seize the agreement, which was 

executed between the informant and the accused. He has also stated 

that he did not state about any cheque which was issued by the 

accused to the informant in relation to the case. He denied the 

suggestion that a false charge sheet has been filed against the accused 

without any basis. He denied the suggestion that the accused had not 

committed any offence.   
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Appreciation of evidence: 

1. In order to prove the offence of cheating u/s 420 of IPC, among other 

ingredients, the prosecution has to prove that the accused had 

fraudulent or dishonest intention at the time of making promise or 

representation. Thus, mere breach of contract may not amount to 

cheating, unless it is shown that the accused had the fraudulent or 

dishonest intention to deceive the other contracting party at the time of 

making initial promise.  

2. In the present case, the informant has alleged that the accused had 

made an agreement with her to sell a plot of land, which he had 

fraudulently and with dishonest intention, claimed to be his property, 

thereby inducing her to deliver Rs.2 lakhs as advance agreement 

money to him. But later on, she found that the said someone else had 

occupied the land. PW2 and PW3 have also stated the same.  

3. However, apart from the above assertions, there is no other evidence 

on record, to show that the accused had the intention to deceive the 

informant at the very beginning when the promise to sell the land was 

made. PW1, has stated that at the time of making of the agreement, 

the accused had shown her a document, where the name of the 

pattadar( land holder) and the patta no. were mentioned. There is no 

evidence on record to show whether said document was a forged 

document . It is not clear whether the document contained the name of 

the accused as pattadar or not. The said document or copy thereof was 

also not produced by prosecution during trial. Likewise, the said 

agreement to sell the land has also not been produced by the 

prosecution.  

4.  In the complaint petition,  it was written that when the informant had 

gone to measure the land with mandal, she found that the land was 

registered in the name of some other person. But, there is no evidence 

to prove that the land, which the accused had shown, did not belong to 

him.  
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5. The evidence of PW2, who is the husband of the informant, has 

reiterated what has been stated by PW1. But, his evidence also does 

not assist the prosecution in proving the presence of culpable intention 

of the accused, at the initial stage. PW1 did not state that she was 

accompanied by PW2 or PW3, at the time of the agreement and 

surveying of the land. PW2 has also stated that the accused had shown 

a land document, where the dag no. was mentioned.  

6. PW3, has also narrated, by and large, what has been stated by PW1. 

But apart from the allegation that the accused had failed to give the 

land, which he had agreed to sell as well as failed to return the money 

to PW1, the evidence of PW3, does not prove that the accused had 

entered into an agreement with PW1, knowing  well that he has no 

right to sell the land.  

7. However, the testimonies  of PW1, PW2 and PW3 have established the 

fact that the accused had entered into an agreement with the 

informant(PW1) to sell a piece of land, but the deal did not materialize.  

The evidence of the PW4 i.e the I.O., supports the assertions of PW1, 

PW2 and PW3. It is also established that the accused had assured to 

return the money, to the informant at the police station, in the 

presence of the I.O.(PW4). The I.O. has clearly stated this fact, and I 

do not find anything in his cross examination, to doubt his veracity. 

However, even if is proved that the accused had failed to return the 

advance agreement money to the complainant, which he had received 

from her, it  may amount to a simple breach of contract and not the 

offence of cheating, for the evidence adduced by the prosecution is not 

sufficient to hold that the accused had the intention to deceive or gain 

wrongfully, at the time when he had promised the informant to sell the 

plot of land.  

8. In relation to the charge u/s 294of IPC, there is no allegation in the 

testimonies of PW1, PW2 and PW3 that the accused had uttered 

obscene words to the annoyance of the informant or others. Hence, the 

offence u/s294 of IPC is not attracted. 
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9. Likewise, the assertion that the accused had dared the informant to do 

whatever she wants to do and to lodge case against him, does not 

amount to criminal intimidation. It is in the nature of a challenge to the 

informant to do whatever she likes to do and not a threat to the 

informant to do or omit to do something which she would not otherwise 

do or omit. Hence, the offence u/s 506 of IPC is also not attracted. 

10. In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused u/s 420/294/506 of IPC, beyond 

reasonable doubt. The accused is acquitted of the charge u/s 420 of 

IPC, and is set at liberty forthwith.  

11. The judgment is pronounced in the open court on this  16th    of 

February, 2017. The judgment is prepared under my hand and seal of 

this Court.  

12.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

13.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

EXT 1: FIR 

EXT 2: BAIL BOND 

EXT 3: CHARGE SHEET 

                                                           ADDL. CJM. TEZPUR.  

 

 

 

 

 

 


